
 
 

October, 6, 2011 

 
Senator Tom Harkin, Chairman 
Committee on Health, Education, Labor & Pensions 
United States Senate 
Washington, DC 20910 
 
Dear Chairman Harkin: 

Thank you for your continued leadership to ensure children with disabilities receive a free 

appropriate public education.  I am writing to express NCLD’s serious concerns regarding recent 

informal guidance issued by the U.S. Department of Education related to local maintenance of 

effort (MOE) requirements for local educational agencies(LEAs) under § 613 of the Individuals 

with Disabilities Education Act (IDEA).   

This guidance, released June 16, 2011 by the Office of Special Education Programs, appears to 

establish a new manner by which LEAs can reduce local spending on special education outside 

of the specific, limited circumstances expressly laid out in IDEA.  As you know, Section 613 of 

IDEA states that as a condition of qualifying for federal IDEA funds, an LEA providing for the 

education of children with disabilities within its jurisdiction, must meet the fiscal requirements 

including principles of supplement not supplant and maintenance of effort (MOE). Therefore, it 

has been understood that any reduction to MOE outside of the two types of statutory 

exceptions authorized by §613(a)(2)(A)(iii) and described in subparagraphs (B) and (C) would 

result in a violation of eligibility to receive federal funds. Furthermore, only LEAs that lawfully 

reduce local MOE would be able to continue to meet IDEA’s MOE requirements by continuing 

at the lower level of local spending.  

Establishing through informal guidance that LEAs are free to adjust spending on special 

education as local conditions (beyond those covered in §613(a)(2)(A)(iii)) dictate—without 

putting their eligibility for federal funding in jeopardy—provides little if any protections for the 

nation’s 5.9 million school-age students with disabilities. In short, this guidance undermines the 

MOE precept of IDEA, and could greatly compromise access to a free appropriate public 

education (FAPE) for students with disabilities. Additionally, the guidance raises serious 

questions about the value of ongoing Federal support for special education since it essentially 

provides LEAs with a method that would pave the way for all federal funds appropriated for 

IDEA to be supplanted. 



This guidance is particularly concerning given that LEAs reduced local spending by $1.4 billion in 

2009 due to the American Recovery and Reinvestment Act’s IDEA allocation, which triggered 

the IDEA provision allowing LEAs to reduce local special education spending when an increase 

occurs in federal funding. Those reductions need not be restored when ARRA funding runs out, 

subjecting students with disabilities to the possibility of substantially reduced special education 

services and supports.  

Furthermore, OSEP’s guidance appears to be inconsistent with previous guidance it has issued 

on LEA MOE reductions, including a response in 1988. Responding to a letter from 

Representative Don Young (R-AK) requesting regulatory flexibility to MOE in times of severe 

economic crisis, OSERS stated that “EHA-B does not authorize the department to waive this 

requirement under any circumstances, except those specified in 34 CFR 300.230(b)(2)” (Letter 

to Young, February 1, 1988).  

We urge you to direct the Department of Education to re-examine this informal guidance in 

light of past guidance and Congressional intent and to take steps to restore the MOE 

requirements as specifically stated in IDEA.  

If you need additional information, please feel free to contact NCLD’s Public Policy Director 
Laura Kaloi at lkaloi@ncld.org.  
 
Thank you for your attention to this issue and your continued leadership on issues impacting 

children with disabilities.  

Sincerely,  

 

James H. Wendorf 

Executive Director 

 

NCLD’s mission is to ensure success for all individuals with learning disabilities in school, at work and in life. We: 

 Connect parents and others with resources, guidance and support so they can advocate effectively for their children. 

 Deliver evidence-based tools, resources and professional development to educators to improve student outcomes. 

 Develop policies and engage advocates to strengthen educational rights and opportunities. 
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